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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Chillies .Messina, appeals from a judgment entered 
August "J. r.»74, in the I’nited States District Court for 
the Kastern District of New York < Weinstein, con¬ 
victing him, in Count One of the indictment, ol stealing, on 
November U.">, l!»7d, approximately forty-four cartons of 
Italian sweaters from Cargo I’uilding Sit at John F. Ken¬ 
nedy International Airport, which sweaters had a value 
of approximately SKt.lMll) and which sweaters were goods 
traveling in foreign freight, in violation of Title IS U.K.C. 
gtiult. On Count Two, the remaining count in the indict¬ 
ment, .Messina was convicted of possessing those sweaters 
unlawfully in violation of Title IS C.S.C. § iio!t. 


Appellant was indicted on .March 2X, 1974. On April 
2 l\ 11174, a hearing was held on appellant’s motion to sup¬ 
press the anticipated in court identiticatioiis of three wit- 


nesses. Appellant's motion to suppress was denied. Fol¬ 
lowing the denial of appellant s pre-trial motion a ,jtir.\ trial 
was held, ending on April 20 with it verdict of guilty as 
charged on both Counts. On August 2. 1071 Judge "ein 
stein sentenced appellant to four years imprisonment on 
each count, each to run concurrent with the other. Appel¬ 
lant is free on bail pending this appeal. 

On appeal, the only issues raised are whether Judge 
Weinstein erred in denying appellant's motion to suppress 
the in court identification of him l»v the witnesses Schmeltz, 
Itavaro and Mantione, and in admitting into evidence two 
sweaters which had been surrendered by the appellant to 
Fill Agents. 

Statement of the Case 
A. Trial Testimony 

At trial it was proven that on November 1073 a 
shipment of forty-four cartons of Italian knit turtleneck 
sweaters, traveling from .Milan, Italy to New \ ork City, 
were stolen iT. 100-123, T. 270-277).* When stolen, the 
sweaters were contained in cartons that had been loaded 
into a truck belonging to the Lance Airfreight company. 
The truck had been parked adjacent to Cargo Building SO 
at John F. Kenm'dy International Airport, pending de¬ 
livery on November 20, 1073 to the consignee, “Sue B Fash¬ 
ions'’ (T. 112-117). On November 20. 1073, Henry Wilkins, 
an owner of Lame Airfreight noticed that the entire truck 
was missing (T. 273). 

Robert Itavaro, an employee of Bob’s Towing Service, 
testified that on the afternoon of November 2o, 1073, the 
appellant came to I toll's Towing to pay for the towing of a 

* Page references in parenthesis refer to both the hearing anti 
the trial minutes. 
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truck from Cargo Ruilding SO at John F. Kennedy Inter¬ 
national Airport (T. 113-1 id). Ravaro testified that lie 
hail receive!I a call, earlier in the 'lav, from a man who 
arranged for the job, and that, later on that day, appellant 
came in and paid for the work with a one hundred dollar 
lull. W hen appellant came into the towing establishment 
hi* met I’.avaro and had a conversation confirming that he 
had called earlier and that the truck to he towed was 
loaded with “nuts and bolts". They continued the fee to 
be charged and I’.avaro referred him to another employee, 
Robert Schmeltz, to prepare the necessan documents and 
pay the charges t T. 114-14(1). 

Robert Schmeltz testified that on November Do, 1073 
he was working at Rob's Towing Service when the appel¬ 
lant came in to pay for the towing of the Lame Airfreight 
truck from Cargo Ruilding SO IT. 1S7-104). lie stated 
that the appellant came in and assisted in the preparation 
of an “authorization to tow". Appellant then signed the 
authorization and paid for the job with a one-hundred dollar 
bill. .Moreover, appellant produced various documents 
bearing the name “Lance Airfreight" and identified himself 
a* a mechanic for that company I f. 101-10D). 

Kenneth Muntiouc. a driver for Rob's Towing at the 
time, testilied that on November 2-"», 1073 at 'd»ont 0:00 
R..M. he delivered the Lance Airfreight truck in question 
to the appellant til an American (lasoline station in Rrook 
lx ii. Previously, he hud picked up tin* truck at < argo 
Ruilding so. John F. Kennedy International Airport, ami 
towed it. pursuant to his dispatchers instructions, to \\ ash 
inglou Avenue in Rrooklyn. lie arrived at approximately 
0:00 P..M. and met the appellant who told him where to 
place the truck and actually assisted in positioning the 
vehicle t T. DDd-DDD i. Th ■ghoul the entire encounter the 
area was well lighted (T. —-1 »- 
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When subjected to cross-examination these three wit¬ 
nesses testified that they had each selected appellant's 
photograph from a spread of pictures shown to each of 
them by agents of the F.IM. (T. 174-1 To, 209-207, 230). 

They also testified that they had picked the appellant out 
of a lineup (T. 175-177, 230-245). 

Detective Dominick Maiolo testified that on December 
IS, 1973, following uppellant's arrest and arraignment, the 
appellant voluntarily surrendered to him two turtleneck 
sweaters bearing a distinctive number on the label which 
coincided with the numbers on the sweaters in the stolen 
shipment (T. 359-300 i. Maiolo identified those sweaters 
in court (T. 359), and they were later received in evidence 
as Government Exhibits la and lb (T. 391). 

Mr. I tenia rd Ruderman testified that he was the sales 
manager for "Sue I*. Fashions’’, the consignee of the stolen 
shipment (T. 380). He stated that he was familiar with 
all the shipments consigned to his company, including the 
hijacked load, and that his duties required him to be fam¬ 
ilial' with all the characteristics ot “Sue Its garment. He 
identified the sweaters as having been manufactured foi his 
firm and further states! that the two sweaters surrendered by 
appellant were exactly like those stolen in every respect 
(T. 380-390). Dn cross-examination Mr. Ruderman testi¬ 
fied that he basis 1 his certainty upon such unique charac¬ 
teristics as weaving, wool content, design, labeling, color 
and style t T. 392-399 1 . He further elaborated that, pur¬ 
suant to a request by the Assistant 1'nited States Attorney, 
lie had reviewed the records of “Sue l> and therein ac¬ 
counted for virtually every similar sweater that had not 
been stolen. His conclusion that the two surrendered 
sweaters were congruent to those stolen was, in part, the 
result of an exact process of elimination of virtually any 
other possibility (T. 392-413). 


B. Suppression Hearings 
j. Identification 

At u pre-trial hearing on appellant’s motion to suppress 
the identifications made by Buvuro, Sehmeltz and Mautione, 
the three witnesses testitied substantially as they did at 
trial. 

Sehmeltz testitied that on February 117, 1074 he viewed 
a lineup and ide.dilied a photograph taken ol' that lineup 
(T. 0). lie stated ihat he had selected the person holding 
card No. 3 in tin. lineup (the appellant ), as the man who 
had come into his -mployer’s place of business, Bob’s 
Towing Service, to pay for the towing of a particular 
truck (T. *). lie testified that on tlic Sunday in question 
he was in the otliee of Bob’s Towing Service with the dis- 
itcher, Hubert Bavaro, watching television, when appel¬ 
lant came in and continued the towing of the truck (T. 
1M3). lie staled that, tiiereaf“r, when he learned that the 
truck had been stolen, he was asked by agents of the 
Federal Bureau of Investigation and detectives of the Fort 
Authority Police to view some mug shots which lie did, 
after giving them a description of the man i I'. 14-20 1 . He 
picked out four or five photographs that might have been 
the man, and then tried to assist a Port Authority artist in 
reconstructing a composite drawing of the man (T. 21). 
Ultimately Sehmeltz was shown a spread of seven photo¬ 
graphs by the F.B.I., out of which he selected the one 
photograph of the appellant (T. 24-20; 32-33), us the 
person he saw in Bob’s Towing Service IT. 371. After 
counsel had completed direct and cross-examination of the 
witness, .fudge Weinstein questioned him and clarified that 
the defendant was recognized, by him, as the man in Bob’s 
Towing Service, not only from the photographic spread and 
the lineup, but also, from an independent recollection of 
appellant (T. 40-41). 
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Kenneth Mantione was only permitted to he cross- 
examined at the hearing, hut notwithstanding this In- 
testified that when he viewed the lineup he selected the 
appellant as the man who had taken delivery of the hi¬ 
jacked truck from him on the night it was towed (T. 50-58). 
He said that shortly after the night of the theft he was 
asked to look through mug hooks and assist in the creation 
of a composite drawing but that this was not very helpful 
until he was able to pick appellant out of a photographic 
spread (T. 59-68). Mantione testified that in February, 
1974 he selected appella t in an F.B.I. lineup as the person 
to whom he delivered the hijacked truck (T. 68-70). In 
response to defense counsel’s specific question, Mantione 
explicitly stated that he made the lineup identification 
based upon his recollection of the events, not from the 
photographic spread (T. 73-75). 

Finally defense counsel was permitted to cross-examine 
Robert Bavaro. lie testified that he picked appellant out 
of the February, 1974, F.B.I. lineup as the man who had 
come into Bob's Towing Service to arrange the towing of 
the hijacked truck (T. 77-Si»). He too testified .hat he 
had previously picked appellant out of a photographic 
spread I T. 83-81), but he also stated that his in-court iden¬ 
tification of appellant as the man that he saw in Bob's 
Towing Service was based upon his memory of that day, 
not tin- photographs or the lineup (T. 87). Following the 
hearing .Judge Weinstein denied the motion to suppress 
the identification (T. 88). 

2. Voir Dire on the sweaters 

During the course of the trial, as agreed earlier (T. 
88), a voir dire was held on the admissibility of the two 
sweaters offered by the Government. In summary, the 
evidence heard by the Court on this voir dire was as 
follows: 


t* 
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On December IS, J!>7J{ the appellant was arrested at his 
home, pursuant to a warrant, by Special Agent Francis 
It. Jules of the F.ll.l. (T. 295). He was advised of his 
rights, processed and brought before the United State 
Magistrate for arraignment. While awaiting arraignment 
(and after having executed a Waiver of Fights Form 
[T. litM> | ) appellant denied his involvement in the hijacking, 
but stated that he wished to cooperate with the authorities, 
and that he had some sweaters at his house (T. 29S). He 
offered to surrender these sweaters to the F.D.I., and asked 
them if they would drive him home after the arraignment 
(T. 300). 

Alter this conversation appellant was presented before 
the Magistrate for arraignment, at which time Kdward 
Kelly, Esq., of the Federal Defenders Unit of th<* Legal 
Aiil Society, was appointed to represent him (T. 299; 313). 
Mr. Kelly spoke with appellant privately before the arraign¬ 
ment, and appellant was then ..rraigued and released on a 
personal recognizance bond. On the way out of the Federal 
Courthouse appellant, the Agents and Fort Authority 
Detectives who had agreed to drive appellant home, passed 
Mr. Kelly and Agent Jules told him not to worry, that he 
would drive his client home (T. 301). Mr. Kelly did not 
object (T. 315-316). Xor did Mr. Messina ever indicate a 
desire other than to be taken home by the law enforcement 
officials (T. 315-316). 

When they arrived at appellant's residence, appellant 
and Detective Maiolo went upstairs. Appellant then offered 
Maiolo a drink and had his wife go and bring the sweaters 
which were then given to Maiolo i 3’. 321-322). 

After hearing this testimony, and evidence from Simon 
Chrein, Esq., the supervising attorney of the Federal De¬ 
fenders Unit, Judge Weinstein made a finding that the 
surrender of the sweaters was consensual, voluntary and 
uncoerced; that he credited the testimony of Special Agent 



Jules “completely” and that when appellant consented to 
speak with the agents and give them the sweaters it was 
with the full benefit of having been advised by his attorney 
that he had no obligation to do so and that it was prob¬ 
ably not in his best interest to do so—advice which lie 
deliberately ignored. The Court admitted the sweaters 
subject to a proper foundation being laid as to their 
relevancy (T. 325-331). 

Bernard Ruderman, testified that the two sweaters were 
recognizable as being made exclusively for his firm. lie 
stated that he had reviewed their business records and 
based upon that review, minute differences in design and 
quality, and his knowledge of the trade, it was his opinion 
that the two sweaters surrendered by Charles Messina came 
from the stolen load. When asked to express the degree 
of his certainty he said “Oh, about sure", which he 

then explained in detail (T. 333-340). After the hearing 
Judge Weinstein ruled the sweaters admissible but warned 
against Mr. Kudernmn characterizing the percentage likeli¬ 
hood of them being part of the same load (T. 34S). When 
the sweaters were admitted into evidence Judge Weinstein 
gave a limiting instruction to the jury (T. 301 i. 


ARGUMENT 


* 


POINT I 

The courtroom identifications of appellant by 
Schmeltz, Bavaro and Mantione were properly ad¬ 
mitted. 

Appellant contends flint tin* in court identification of 
him by the witnesses Schmeltz. Havaro and .Mantione should 
have been suppressed. lie argues that none of these wit¬ 
nesses had a sufficient opportunity to observe him and 
that the pre-trial identifications procedures were imper¬ 
missibly suggestive. Therefore, he urges, there was a sub¬ 
stantial likelihood of misidentifieation. Appellant's con¬ 
tention is without merit. 

In Simmons v. I nifiil Shifts. 31)0 I'.S. .‘577 (1008), the 
Supreme Court recognized that the investigatory procedure 
of using photographs to identify criminals: 

. . has been used widely and effectively in criminal 
law enforcement, from the stand point both of appre¬ 
hending offenders and of sparing innnocent suspects 
the ignominy of arrest by allowing eye-witnesses to 
exonerate them through scrutiny of photographs” (at 
384). 

The Court announced that it was “. . . unwilling to prohibit 
its employment, either in the exercise of [its] supervisory 
power or, still less, as a matter of constitutional require¬ 
ment. - ’ Supra. Instead, the Court ruled that a case hy 
case determination had to be made to examine whether a 
pre-trial photo identification was “so impermissably sugges¬ 
tive as to give rise to a very substantial likelihood of irre¬ 
parable nusidentitication". Supra. 


Regarding a pre-trial identification accomplished with a 
line-up the Supreme Court has held that the identification 



will not taint a subsequent in-court identification unless 
it “was so unnecessarily surestive and conducive to ii re¬ 
parable mistaken identification” so as to deny appellant 
due process of law. Stovall v. Ihuno, 388 U.H. 293, 301- 
302 (1007). 

The “primary evil to be avoided”, then, is any proce¬ 
dure which fosters “a very substantial likelihood of irre¬ 
parable niisidentifieation”. Neil V. Bigger*, 409 V.B. 18S, 
108 (1972). Thus, one of the grounds upon which the 
exclusion of an in-court identification must be founded is 
that it is totally reliant upon an impermissibly suggestive 
pre-trial procedure. See r.g., Foxier v. California. 394 U.8. 
410 (1900). However, even though there may be a highly 
suggestive pre-trial identification in the case, this does not 
necessarily preclude the witness from identifying the de¬ 
fendant in the courtroom. See, United Statex v. Fernan¬ 
dez 450 F.2d 038 (2d t'ir. 1072). If the witness can testify 
that his in-court identification is based on a recollection of 
the actual event and not on the objectionable photographic 
spread or lineup, his testimony will be admitted on that 
basis. Coleman V. Alabama, 300 U.8. 1 (1070); Haber- 
xtroh v. Montanye, 493 F.2d 183, 484 (2d < ir. 1074). In 
order to satisfy the requirement that the identification he 
made from a recollection of the actual event, courts have 
sought evidence that the witness had the opportunity to 
view the defendant at the time, and that the “totality of the 
circumstances” support the conclusion that misidentifiea- 
tion was not a “substantial likelihood”. Neil v. liiggcrs, 
xupra, at 109. 

Appellant apparently does not contend that either the 
photographic spread or the lineup was intrinsically sugges¬ 
tive, but rather that the events which preceded them were. 
Jlis argument consists of an averment that the attempts 
to narrow the description of the offender to a workable one 
were so highly manipulative so as to taint any subsequent 
attempts at identification. 
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Robert Sehnieltz testified that, a few days after the 
theft, he went to tin Port Authority Police headquarters to 
look through some photographs in an attempt to find the 
man he saw in Mob's Towing Service on the day in ques¬ 
tion. Alone, he went through some albums and found about 
four or five photos of people that he thought resembled the 
man for whom he was looking (T. 18). Afterwards, he at¬ 
tempted to assist in the drawing of an artist’s rendering 
of the man (T. 21). lie was unsuccessful although he 
thought the one done with Kenneth Mantione's assistance 
looked “something like"’ him (T. 2.‘5). He was not shown 
the photographic spread until several days later when he 
selected appellant's picture (T. 25). lie testified that he 
told the agents that that picture “looked like the guy” fT. 
215). He also testified that lie picked the same man out of 
a lineup (T. ,’18). 

Kenneth Mantionc was cross-examined at the pre-trial 
hearing and testified that he loo picked appellant out of a 
lineup (T. 51), as the man la* saw at the gas station on 
November 25, 11)711. He too acknowledged that, prior to 
that time, he’d assisted in the rendering of a composite 
drawing, which he thought “iookisl quite a bit like the 
gentleman” (T. 51)). He had tried to pick out a “mug 
shot” of the man he saw but was unable to do so (T. 150). A 
few days later he selected appellant's photograph from the 
spread (T. lid). During the course of his testimony at 
trial Mantionc identified a photograph of the lineup out 
of which he selected appellant and the photo was shown 
to the jury (T. 245). 

Bavaro testified that he too selected appellant in the 
lineup (T. 77) and that prior to that he had assisted in 
making a composite drawing IT. 82). He too selected 
appellant's photograph from the spread (T. 84). During 
cross-examination, at the trial, be gave substantially the 
same testimony before the jury (T. 175-177). 
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In short, the jury was fully aware of everything that 
preceded the in-court identifications of these witnesses. 

There was nothing suggestive, at all, about any of 
the efforts made to identify the appellant. The witnesses 
could not be* “suggested” to subjectively describe a particu¬ 
lar person. The record reflects that there were variances 
between the composites that were made. When all three 
witnesses, independently of one another, identified the 
photograph of the appellant from the spread they did it 
from their memories of seeing him. 1 he same was true 
of the lineup. The same was true in the courtroom (T. 40- 
41; 75; 87). 

Assuming, ari/ut'iula, that the in-court identifications 
were based totally on the witnesses’ recollection of the 
photo spread and the lineup, there is still nothing improper 
about that, so long as there was nothing impermissable 
done at the showing of the spread or at the lineup. 

Although it cannot be said that Sehmeltz and llavaro 
had a great deal of time to initially observe appellant, the 
time they had was adequate. In dolamun v. Alabama, 399 
U.N. 1 (1070), an in court identification was upheld even 
though the witness' opportunity to view the defendant was 
relatively short, and subsequent attempts at identification 
failed. The in-court identification was admitted because it 

was: 

« _ entirely based upon observations at the time 

of the [event | and not all inducer! by the conduct 
of the lineup’’, at 5-G. 

In Colrman, the Court was confronted with a f aetual 
situation qualitatively similar to the one here. There, an 
eyewitness testified that he had only a brief opportunity to 
observe the defendant's face as it was illuminated by the 
headlights of his car. 



( 


13 

(’loai-ly, Kehmeltz and llavnro had at least as much 
opportunity to observe as did the witness in Coleman. 
Mantione’s identification is even more easily justified. He 
was with appellant for a considerable period of time. They 
met face to face, maneuvered the truck and discussed where 
it should be places!. The urea was well lighted and appel¬ 
lant’s face was uncovered. The very colloquy reprinted it 
appellant's Itrief lilt p. 20-27) is a perfect example of the 
certainty with which Mantione made his identification: 

“A. As far as my recollection, this looks like the 
gentleman I met at the station. He’s not my father. 

I don’t see him every day. What am I supposed 
to tell you?” (T. 74). 

The very usage of hyperbole (“If this man was going 
to the gas chamber, 1 would say I wasn’t positive. What 
am I supposed to tell you?”) indicates not a lack of confi¬ 
dence in the identification, but rather exasperation at a 
feeling that he could not convince defense counsel that he 
was as sure as he was. 

The procedures employed prior to the use of the photo¬ 
graphic spread and lineup were proper, indeed they were 
the only techniques that could have been used. 

It is undisputed that both the lineup and the photo 
graphic spread comported with the requirements of I tilted 
Slate* v. Wade, 38# U.S. 21# (1U67) and Simmon h V. 
I ailed stalex, 31)0 I'.S. 377 ( l!»t>8). In ail events the 
record is clear that all three witnesses made their in-court 
identification based upon independent recollections of the 
appellant. Therefore, appellant’s contention is totally 
without merit and does not require reversal. 


/X 




The finding of the District Court that the sweaterr 
were consensuaily surrendered by appellant, despite 
the advice of counsel, should stand. 

Appellant’s argument that his surrender of the two 
sweaters to the authorities was coerced and accomplished 
in derogation of his right to the effective assistance of 
counsel is frivolous. 

(1) Consent Search 

“Consent searches are part of the standard investigatory 
techniques of law enforcement agencies”. Selim ckloth v. 
Bustamante, 412 I’.S. 21S, 2131-232 I 1979). 

When asserting that a search was made upon the con¬ 
sent of the defendant the prosecution must hear the burden 
of proving that the consent was freely and voluntarily 
given. Bumper V. North Carolina, ,‘{‘11 C.S. r>4.‘{ 

However, in evaluating whether or not the prosecution has 
satisfied that burden the Courts look to the “totality of the 
circumstances”. Initial States v. Far nolo, — F.2d — (2d 
Cir. Slip opinions, p. oS2i»; decided October 29, 1974); 
I nitnl Statrs v. Kuhn, 49.1 F.2d 76:5 f2d Cir. 1974) (I'er 
curiam); I’niteil Stairs v. Mapp, J7t; F.2d 07 at 7s 12d 
Cir. 1972). If, after such an examination, the prosecution 
has shown that the defendant's decision to allow the search 
was his own, knowingly made, and not one imposed on him 
through coercion or deceit, then the Courts have found con¬ 
sent and admitted property so obtained in evidence. 
Siltnrrkloth v. Bustamante , 412 C.S. 21N (197:{). 

Itefore allowing the Government to offer the two 
sweaters obtained from the appellant, .Judge Weinstein 
ordered that a full hearing be had to clarify just what had 


in 


transpired (T. 2!M|. Dining lIn* of lIn* testimony 

it was brought out that on December 1H, lf)73, pursuant to 
a warrant, the appellant was arrested at his residence (T. 
L'b.li. Special Agent Francis It. Jules of the F.B.I. a<l 
vised him immediately of the charges against him and of 
his Miranda rights. He was then transported to the New 
Volk office of the F.B.I. where he executed a written waiver 
of those rights <T. *2JHi(. Later that day, at the Office of 
the Fnited States Attorney for the Eastern District of 
New York, while awaiting arraignment before the Magis¬ 
trate, appellant informed Agent Jules that he had some 
sweaters that he was willing to surrender (T. 2!>Kj. He 
was then brought before the Magistrate, where Mr. Edward 
Kelly of the Legal Aid Society was appointed to represent 
him. After the arraignment he was released on a personal 
re ognizance bond IT. L’!t!l JdO t. Appellant and his law¬ 
yer spoke privately before the arraignment and Mr. Kelly 
testified (after his client waived the attorney-client priv¬ 
ilege) that it was his practice to advise clients not to make 
any statements to law enforcement officers without first 
consulting with counsel f T. 317). Mr. Kelly further testi- 
tied that he knew Agent Jules, and recognized him as the 
F.B.I. Agent whose name appeared as the affiant in the 
complaint filed against appellant IT. JloJltii. 

After the arraignment the agents and the Fort Au¬ 
thority detectives agreed to drive appellant to his home, 
pursuant to his request and his statement that he wasn’t 
feeling well l T. Jill). As they were leaving, they passed 
Mr. Kelly who was informed of their intentions and made 
no objection; neither did his client (T. Jill I. 

When they arrived at appellant’s home only Detective 
Maiolo accompanied him inside and waited the short time 
necessary for the appellant’s wife to go and get the 
sweaters which he then turned over to Maiolo iT 3*21). 
While they were waiting the appellant offered the Detec¬ 
tive a drink of whiskey. Maiolo then left and delivered the 
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sweaters to .Jules, in the ear (T. .'570). These were the 
facts adduced at the roir ilire on the sweaters. It is re¬ 
spectfully submitted that no clearer illustration of knowl¬ 
edgeable consent could ever be shown. 

In this case, the appellant had been arrested, but lie 
was free on his personal recognizance, lie had not only 
been advised of his rights orally and in writing, but he 
had actually consulted with his attorney. In fact he had 
an opportunity before he left with the agents to consult 
with his lawyer again. The record indicates that his law¬ 
yer, as was his practice, probably told him not to have any 
further contact with the agents, but lie apparently refused 
to follow that advice. 

The actual circumstances of the surrender are replete 
with facts consistent with voluntary consent. First, it 
was appellant's idea to be driven home. Second, la* is the 
one that first told the agents lie had the sweaters. Third, 
only one officer went upstairs with him, com/inrr, tuitnl 
St u(rx v. Mapp, mi/irii at 70 . Fourth, no search was made. 
Indeed, appellant waited with Detective Maiolo for the 
few minutes it took for his wife to bring the sweaters, at 
his request. Fifth, appellant hardly can be said to have 
been behaving as a man coerced when he offered his alleged 
antagonist a drink. 

Perhaps the best characterization of these events was 
made by .ludge Weinstein when in, addressing counsel, he 
made his finding following the roir ilire: 

“. . . I find as a matter of fact that the defendant 
was fully apprised of his rights on a number of oc¬ 
casions before arraignment, that lie was fully ad¬ 
vised of his rights by Mr. Kelly, that Mr. Kelly 
specifically warned him not to discuss any matters 
with any of the law enforcement officials, that Mr. 
Kelly did see a person known to him as an FBI 
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Agent about to take tin* defendant to bis home, and 
Mr. Kelly was aware that the defendant would be 
taken to his home by an l'KI Agent, that defendant 
was fully aware that he should not be talking to any 
FIJI Agent, or Police person, and that he should not 
allow them to come into his house without first clear¬ 
ing it with counsel, that he ignored the advice of his 
counsel, and voluntarily waived his rights not to 
talk, not to permit Police personnel and investiga¬ 
tory personnel to enter his house. He did this very 
deliberately, because he thought that he would Is* 
able to place himself in a better position in the 
prosecution of his case, and that he might be able to 
gain the sympathy and the protection of the FBI 
Agents and the Police personnel. 

There was nothing, however, done by any of the 
prosecution forces to induce him to make that state¬ 
ment, or to instill that state of mind. 

The FBI acted with full propriety here, purlieu- 
larlv since the FBI Agent informed counsel for the 
defendant what he wus going to do. 

***** 

This was not a planned matter. It arose purely be¬ 
cause of the request and attitude of the defendant. 

• * * * * 

The defendant asked them to drive him home, and 
counsel for the defendant specifically approved it, 
and they were doing a humanitarian service here. 

***** 



I credit completely the FBI Agent, Mr. dales. I 
believe that what lie said happened, did happen, and 
Mr. Kelly does not have any recollection. 

***** 
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Mr. Kelly is normally a very good lawyer, but I 
say he either was sloppy in this ease, or else the 
client is uncontrollable. Rased on what I saw in 
the courtroom, it is based on that client is uncon¬ 
trollable. It is not Mr. Kelly's fault. You and Mr. 
<’hrein could not even control this client in open 
court with a Reporter present. I do not see how 
Mr. Kelly is to be blamed if he couldn't control the 
man" (Tr. 325-328). 

A clear case of knowing consent given with (albeit, 
despite) the effective assistance of counsel would be dif¬ 
ficult to imagine. 

(2) Effective Assistance of Counsel 

in Maxxiuh v. United titutex, 377 L'.S. 201 (10(H) the 
Supreme Court held that incriminating statements secretly 
and deliberately elicited from a defendant by federal agents, 
in the absence of his attorney and after indictment could 
not be admitted against the appellant. Appellant, here, 
relies heavily on this decision in his contention that bis 
Sixth Amendment rights were derogated when he sur¬ 
rendered the two sweaters to the police after his arraign¬ 
ment. The facts before this Court are distinguishable from 
those in Maxxiah on a number of counts. 

A statement will be suppressed, under the rule an¬ 
nounced in Maxxiah, only when the law enforcement agents 
have “deliberately elicited" incriminating statements from 
a defendant by direct interrogation or bv surreptitious 
means. The rule does not apply to spontaneous or voluntary 
statements made by the defendant in the presence of govern¬ 
ment agents. United tit at ex v. (latjnor, 472 F.2d 8!t!>, s!Mt 
(2d Cir. 1973). 


Ill United St (it ex v. Barone, 467 F.2d 247 I 2d (.'ir. 16721, 
defendant was arrested at his home by agents of tin* l'Ml.l. 
He was advised of his rights orally and he signed a form 
acknowledging and waiving them. Me then telephoned 
his attorney and bondsman. Thereafter, he spoke with the 
agents and admitted that he was a bookmaker. He too. 
alleged that Maxxiali v. United St at ex barred the use of that 
statement. This Court held that Unxxiah was inapplicable. 
Snlira, at 249. The rationale of the Court was us follows: 

“Here there was not only no deception but an express 
waiver of counsel signed by Barone * * * , and a 
telephone conversation between Barone and his at¬ 
torney.” at 249. 

A defendant who has been advised of his rights, acknowl¬ 
edged them, conferred with counsel and then, deliberately 
continues to utlirmatively maintain contact with law en¬ 
forcement olliciuls, cannot now claim that the fruits of 
that contact were garnered of the Sixth Amendment. See, 
United Statex V. Cohen, 358 F. Supp. 112, 126-127 (S.lV 
N.Y. 1973). 

Appellant was advised of his rights orally and in 
writing. He acknowledged and waived them in writing, 
lie was arraigned with counsel present. He conferred with 
counsel and there was testimony that his lawyer probably 
advised him not to have any further contact with the 
agents. Appellant, despite this advice and in direct dis¬ 
regard for it, rode home with the agents and voluntarily 
surrendered the sweaters. The record is full of indications 
that no deceit of trickery was used. The agents told appel¬ 
lant’s attorney what lie had asked them to do. Mr. Kelly 
didn’t object. Appellant was present when the agents told 
his lawyer they were driving home and he voiced no ob¬ 
jection either. Indeed, judging from the fnct that he served 
Maiolo a drink when they got to his home, it is not difficult 
to understand why .Judge Weinstein found that: 


. . [appellant] did this very deliberately, because 
he thought that he would be able to place himself in 
a better position in the prosecution of his case, and 
that he might, be able to gain the sympathy and the 
protection of the FIJI Agents and Police personnel" 
(T. 326). 

From all the circumstances surrounding the production 
and surrender of the two sweaters, it is fairly obvious that 
appellant wanted to turn them over. In no way was lie 
tricked or deceived. 

Acknowledging, that for any waiver to be effective ii 
must be done knowingly and knowledgeably, the (lovern- 
ment rsepectfully submits that there could be no better 
example than the one presented by this case. Appellant 
knew his rights. In fact, he had availed himself of the 
one he now complains was kept from him. lie deliberately 
and methodically disregarded his attorney’s instructions. 
A more perfect waiver would be difficult to imagine. 

In light of the overall circumstances surrounding the 
obtaining of the sweaters, it is respectfully urged that 
Judge Weinstein acted properly in admitting them in evi¬ 
dence. 
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POINT III 

A proper foundation having been laid, the evi¬ 
dence of the identifications and the sweaters was 
properly before the jury. 

Contending that this Court take an “overall view’’ of 
the Government's evidence, although not urging that it was 
insufficient, appellant seemingly contends that a reversal 
is required because the identification evidence as well as 
the sweaters, | which according to appellant were of ques¬ 
tionable origin), “must have had an enormous impact upon 
the minds of the jurors.” 

The United States is, frankly, at a loss in understand¬ 
ing appellant’s contention. Certainly, based upon the wit¬ 
ness Kuderman’s testimony, there was adequate foundation 
for the admissibility of the two sweaters. In addition, 
Judge Weinstein placed their use by the jury in proper per¬ 
spective Thus, when they were admitted in evidence, he 
stated: 

. . You understand, Indies and gentlemen, the 
fact that I am allowing these exhibits to come in 
does not indicate that 1 believe that they were a part 
of the shipment or they weren't a part of the ship¬ 
ment or that they were found in defendant’s house 
or that they were not. 

That is for you to decide. All I am ruling is that 
you may consider the evidence. Is that clear?” (T. 
391). , 

Moreover, following their admission, defense counsel 
left no stone unturned in making absolutely sure the jury 
knew that the sweaters were only circumstantial evidence 
lT. 392-3915, 408-413). In fact, during tin; Government's 
redirect of the witness he was asked the following ques¬ 
tion : 

(J. Can you tell us how sure you are that these 
sweaters as you have testified before came from the 
hijacked load? |T. 407). 
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Defense counsel's objection was sustains] and the Court 
immediately gave the following curative charge: 

‘‘Ladies and Gentlemen, you will have to decide 
that yourself based upon the circumstances you have 
heard” (T. 407-408). 

Admittedly, the sweaters here, were circumstantial evi¬ 
dence, no direct evidence having been adduced to show that 
they were actually from the stolen load. 

However, the circumstances described which preceded 
their admission undoubtedly was more than enough to sub¬ 
stantiate their presence in the case. 

They were exactly the same as the stolen sweaters in 
every conceivable respect. Although the Court, properly, 
would not permit Mr. Ituderman to characterize the likeli¬ 
hood that they were from the stolen shipment, defense 
counsel’s assiduous cross-examination of the witness gave 
the jurors every opportunity to decide that for themselves 
(T. 302-306, 408-413). 

It is well-settled that circumstantial evidence may be 
weighed by the jury in the same way as direct evidence. 
Holland V. United St ate*, 348 I’.S. 221 (1054). It is just 
as clear that, to be admitted, circumstantial evidence need 
not exclude all other reasonable hypotheses other than guilt 
and is to be given whatever probative force it deserves. 
United Slates V. Sirai/nsa, 430 F.2d 506 (2d Cir. 1071*) ; 
United States v. <irunberyer , 431 F.2d 1066 (2d Cir. 1070); 
United Stales v. Hai/land, 375 F.2d 477 (2d Cir. 1067), 
cert, denied 300 U.S. 025; United States V. Hotsrh, 364 F.2d 
550 (2d Cir. 1066); United States V. Woodner, 317 F.2d 
640 (2d Cir. 1063), cert, denied , 375 C.K. 003; United. States 
v. Tutino, 260 F.2d 488 (2d t'ir. 1050); United States v. 
Moia, 251 F.2d 255 (2d Cir. 1958) ; United States V. Brown, 
236 F.2d 403 (2d Cir. 1056). 


0 
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It is self-evident that both the identifications and the 
sweaters had “an enormous impact upon the minds of the 
jurors”. However, that was entirely proper under the cir¬ 
cumstances. The evidence was admissible and it was proba¬ 
tive. The jury was correctly instructed to give it what¬ 
ever weight they felt it deserved, and it must he presumed 
that they followed the Court's instructions. 

There was no reversible error in admitting this evi¬ 
dence. Indeed, there was no error at all. 


CONCLUSION 

The judgment of conviction should be affirmed. 

Dated: November 4, 1974 

Respectfully submitted? - 

l)AVIIi (i. TUAUKtt, 

United states Attorney, 
Eastern District of Xeic York 


l'.W I, It. l.KKOMAN, 

Ethan A. Lkvi.n-Ei*stkin. 

Assistant United States Attorneys , 
of Counsel. 
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